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Failure to Notify Combined Reasons and Order

 

Introduction

1. This matter concerns two applications(“referrals”) brought by the Competition Commission

of South Africa (“the Commission”) to impose an administrative penalty because the

respondents had failed to notify and had implemented mergers without the prior approval

of the Competition Commission in contravention of sections 13A(1) and 13(A)(3) of the

Competition Act (“the Act”).

2. Thefirst referral involved Deican Investments (Pty) Ltd (“Deican”) and New Seasons

Investments Holdings (Pty) Ltd (‘New Seasons”) as respondents, andis referred to as the

“Deican transaction". Deican is a special purpose investment holding company. On 19"

December 2012, Deican acquired 30% of the issued share capital in New Seasons and as

a result obtained the right to veto any decision of the New Seasons shareholders which

required special resolution. At the time of the transaction, Deican’s shareholders were

Nodus Equity (Pty) Ltd ("Nodus”) and Dickerson Investments (Pty) Ltd (“Dickerson”), each

of which jointly controlled Deican. Dickerson’s total asset value at the time of

implementation exceeded the threshold of R560m for notification.

3. The second referral related to a transaction involving Dickerson Investments (Pty) Ltd

(“Dickerson”) and Nodus Equity (Pty) Ltd (“Nodus”) as respondents,and is referred to as

the “Dickerson transaction”. This transaction occurred in May 2013, when Dickerson

increasedits shareholding in Nodus Equity (Pty) Limited from 22% to 28%. This provided

Dickerson with the ability to veto certain strategic decisions of Nodus.

4. The two transactions were not notified to the Commission and were subsequently

implementedalbeit for a short period.

5. While the referrals and the non-notified mergers pertaining thereto are two separate

matters they were heard and decided together due to the fact that Dickerson formspart of

the acquiring groupin both transactions.

Backgroundto the application

6. During July 2013, in the course of another unrelated transaction, Dickerson wasalerted to

the fact that both the Deican and the Dickerson transactions may have been notifiable. In

May 2014, the respondents approached Cliffe Dekker Hofmeyr to seek advice. They were
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advised that the transactions were indeed notifiable and that they ought to approach the

Commission as soon as possible.

However, the respondents failed to act promptly on this advice and instead took pre-

emptive steps to de-implement the mergers prior to and following their first meeting with

the Commission on 11 September 2014. The Commission was not consulted by the

respondents on this planned de-implementation.

The Dickerson transaction wasthefirst merger to be de-implemented. On 6 August 2014,

Nodus’ memorandum of incorporation was amended to reduce the number of votes

required for special resolutions thereby removing Dickerson's ability to control Nodus in

terms of section 12(2)(g) of the Act. .

Notwithstanding the fact that the respondents had already approached the Commission,

theystill proceeded to reverse the Deican transaction on 22 September 2015 byincreasing

the share capital from 1000 shares to 1 million shares, thereby effectively diluting

Dickerson’s status to a minority shareholder. It should be noted that Deican's

memorandum of incorporation does not afford Dickerson the ability to veto Deican's

businessplan or budget.

At the disclosure meeting held with the Commission on 11 September 2014, the

respondents admitted that they had failed to notify both of these transactions. However,

they submitted that such failure was based on a bonafide mistake of law. The respondents

submitted that they were not aware at the time that as a result of Dickerson’s increasein

shareholding there had been a trigger of an acquisition of control. In addition they did not

consider whether the prescribed minimum thresholds were met.

In light of the merging parties’ acknowledgementthat they had contravened the Act, the

Commission entered into settlement proceedings with the respondents. The respondents

and the Commission were unable to reach agreement on the appropriate penalty and the

matter was eventually heard as an opposed application.

It was commoncausethat the two transactions were notifiable mergers and that the only

issue for determination for the Tribunal was whether an administrative penalty was

appropriate andif so the quantum thereof by having regard to the factors set out in section

59(3) and 59(2) of the Act.
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At the hearing the Commission submitted thatit had not considered any remedy other than

an administrative penalty being imposed. This was due to the Commission not being given

the opportunity to fully investigate the mergers prior and subsequently to the respondents

approach.In the first instance the Commission was precluded from investigating the

mergers due to the failure by the respondents to notify these transactions, but the

Commission's jurisdiction wasfurther ousted by the subsequent“de-implementation” when

it became apparent that they had contravened the Act. As such, the Commission took the

position that it could not confidently confirm anti-competitive effects which would require

divestiture or a reversal of the merger.’ In any eventin light of the fact that the respondents

had alreadyeffectively de-implemented the acquisition of control by the acquiring firm an

order requiring divestiture or reversal of the merger would be ineffective. The Commission

therefore persisted with an administrative penalty, being initially 10% of each respondent's

turnoverfor the relevant year.

Both the Commission and the respondents relied on the methodology for calculating an

administrative penalty that was used in the matter between the Competition Commission

and Aveng Africa Limited t/a Steeledale and Others (‘the Aveng case")?. That matter

concerned a contraventionof section 4(1)(b) of the Act. In that case the Tribunal developed

the methodology by having regard to the European Commission Guidelines? (the EC

Guidelines)in relation to contraventions of article 81 and 82,4, as recommended by the

CAC in SPC, Contrite v Competition Commission. but adapting some features of the

approachto meet the requirements of our Act.®

Relevant provisions of the Act

15,

16.

Section 13A(1) of the Act provides that:

“(1) A party to an intermediate or a large merger must notify the Competition

Commission of that merger in the prescribed manner and form.”

Section 13A(3) of the Act provides that:

(3) The parties to an intermediate or large merger may not implement that merger

until it has been approved, with or without conditions, by the Competition

‘ Transcript 18 March 2016, page 16.
? Case no. 84/CR/Dec09 and 08/CR/Feb11
? Guidelines on the method ofsetting fines imposed pursuantto Article 23(2)(a) of Regulation No 1/2003
(2006/C210/02)
4 Relating to abuse of dominance andcartels.
® Case no. 106/CAC/Dec 2010
© Aveng paras 132 and 133.



Commission in terms of section 14(1)(b), the Competition Tribunalin terms of section

16(2) or the Competition Appeal Court in terms of section 17.”

17. Section 59(1)(d)(i) of the Act providesthat:

“(1) The Competition Tribunal may impose an administrative penalty only

(d) if the parties to a merger have-

(i)failed to give notice of the merger as required by Chapter 3, and

(iv) proceeded to implement the merger without the approval of the

Competition Commission or the Competition Tribunal, as required by the Act”.

18. Section 59(2) of the Act provides that:

“(2) An administrative penalty imposed in terms of sub-section (1) may not exceed

10% of the firm’s annual turnover in the Republic during the firm’s preceding

financial year.”

19. Section 59(3) provides that:

(3) When determining an appropriate penalty, the Competition Tribunal must consider

the following factors:

(a) the nature, duration, gravity and extentofthe contravention;

(b)any loss or damage suffered as a result of the contravention;

(c) the behaviour of the respondent

(d) the market circumstancesin which the contravention took place

(e) the levelofprofit derived from the contravention;

(fthe degree to which the respondent has co-operated with the Competition

Commission and the Competition Tribunal;

(g) whether the respondent has previously been found in contravention ofthis Act.”

20. In section 59(1) the Tribunal is granted the power to impose administrative penalties for

contraventions of the Act. This power as reflected in the use of the word “may” and not

“must”is a discretionary one which must be exercised with due regard to the facts of each

case.

21. Notably section 59(1) distinguishes between three species or types of contraventions for

which an administrative penalty may be imposed namely Chapter 2 type contraventions
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(prohibited practices),’ Chapter 3 type contraventions (merger control)® and failure to

comply with or contravention of an order of the Tribunal or CAC.°

A furtherdistinction is drawn within the Chapter 2 type contraventions where we see that

for contraventions of sections 4(1)(a), 5(1), 8(c) or 9(1) an administrative penalty may only

be imposedif the conduct substantially amounts to a repeat offence by the samefirm.

Unlike in other jurisdictions our s59(1) does not prescribe different sanctions for Chapter

2 and Chapter 3 type contraventions.

In Europe for example, while a failure to notify is seen as a serious contravention

warranting an administrative penalty, the approach taken by the European Commission

(EC) to penalties for failure to notify mergers differs markedly from its approach for

contraventionsof article 81 and 82. Penalties for contraventions of article 81 and 82 are

regulated in terms of the EC Guidelines and are usually much higher in magnitude, often

running into tens of millions of euro, than penalties for failure to notify transactions.

Whereas under Article 14(1) of the Merger Regulation the EC may impose on

undertakings, fines ranging from ECU 1000 to 50 000 where it was found that the

undertaking intentionally or negligently inter alia failed to notify a concentration. However

a fine imposed underarticle 14(1) may not exceed 10% of the aggregate turnoverof the

undertakings concerned where theyintentionally or negligently, inter alia put into effect a

concentration beforenotification thereof.’°

This is not dissimilar to the approach followed in the United States. In the US the Federal

Trade Commission (FTC) is charged with administering a premergernotification program,

and recommendsactions and penalty amounts to DOJ. According to the FTC, several

times a year parties contact the Premerger Notification Office (PNO) to report that they

have consummated a reportable acquisition withoutfiling the required notification or

observing the appropriate waiting period under the Hart Scott Rodino (HSR)Act.

Depending on the circumstances, the FTC may decide to pursuecivil penalties of up to

$16,000 for every day that the parties have beenin violation."’ In determining whetherto

7 59(1)(a) and (b)

§ 59(1)(d)
* 59(1)(c)
10 Article 14(2)
"| The $16,000 penalty was established by Commission Rule 1.98, 16 C.F.R. § 1.98, pursuant to the
Debt Collection Act of 1996. Previously, the maximum penalty under § 7A(g)(1) of the Act was $11,000
per day. Multiple filing obligations can result in multiple continuing daily penalties.
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take action, the FTC considers various factors, including, but not limited to whether the

violation was the result of understandable or simple negligence; the correctivefiling was

made promptly after the violation was discovered; parties have realized any benefit that

they would not otherwise have realized; and/or parties have implemented adequate

measuresto prevent future violations.

It is important to note that in the US parties arestill subject to thefiling fee, which forms

part of the process before the PNO reviews thefiling. According to the FTC,the applicable

filing fees and thresholds are thosein place at the time of the corrective filing. Hence the

penalties imposed are over and abovetherelevantfiling fee that ought to have been paid

by the merging parties had the merger been notified.

On the other hand, in the US cartels may be pursued by the government as criminal

offences. On the federallevel, section 1 of the Sherman Antitrust Act (the 'Sherman Act'),"2

governs public enforcementactionsrelating to alleged cartels. Corporations found to have

violated the Act face a maximum fine of USD100 million, while individuals face a maximum

punishment of a USD1 million fine and ten years’ imprisonment. This maximum potential!

fine may be increased to twice the gain or loss involved. Private civil antitrust cases’

permit persons injured by violations of the Sherman Actto file civil lawsuits seeking

recovery of three times the damages they suffered as a result of the alleged antitrust

violation, as well as reasonable attorneys’ fees.

In Australia which does not enjoy a compulsory notification framework,if a merger would

be likely to substantially lessen competition in a market and the parties complete the

merger withoutfirst obtaining clearance from the Australian Competition and Consumer

Commission ("ACCC"), they risk the ACCC applying to the Federal Court for orders for

divestiture or to unwind the merger, civil pecuniary penalties as well as banning orders and

ordersfor legal costs.

In general we seein those jurisdictions, that a clear distinction is drawn between sanctions

for cartel or exclusionary conduct on the one hand and mergerrelated contraventions.In

failure to notify (FTN) contraventions agencies always have available the remedy of

12 15 U.S.C. §§ 1 et seq. Section 1 of the Sherman Act prohibits ‘every contract, combination, in the
form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States,
or with foreign nations’.
13 Governed by the Sherman Act and the Clayton Antitrust Act (the ‘Clayton Act’), 15 U.S.C. §§ 15 et

seq,
7
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divestiture in merger control, which might not beavailable or appropriate for other types of

contraventions.

In Section 59(1), the Tribunal's discretion is directed to having regard to the factors listed

in section 59(3) and subjectto the limitation in s59(2) that any penalty imposed not exceed

10% of the firm's annual turnover in the Republic during the firm’s preceding financial year,

for all three types of contraventions. Unlike in the US or the EU, the Act does not prescribe

different sanctions for Chapter 2 and Chapter 3 type contraventions but has instead

granted the Tribunal the discretion to make such a distinction whenit has regard to the

nature, duration, gravity and extent of the contravention as provided in section 59(3)(a).'4

As we discussed earlier both the Commission and the respondents relied upon the

methodology developed in the Aveng case to advance their own computations. Recall

that this methodology was applied in the context of a cartel case namely a section 4(1}(b)

contravention.

This is not to say that the principles advancedin the six step methodology of the Aveng

case could not be rationally applied and adapted to Chapter 3 contraventions or that

Chapter 3 contraventions are not regarded in a serious light. Howeverit is trite that in

competition law contraventions in relation to coordinated or exclusionary conduct are

considered more egregious. This is because they are moredifficult to detect due to their

more secretive nature and becauseinterventions by agencies can only be affected ex post

facto. In other wordsit is far moredifficult to detect the harm, early enough. In merger

control the harm could be more easily detected due to the fact that mergers or changesin

shareholding are generally more transparent (shareholders usually announce these for

commercial reasons) or are reportable under other oversight or regulatory regimes such

as financial or company law requirements. More importantly mostif not all competition

agencies haveat their disposal the ability to undo a merger that had been implemented

without their approval. In other words agencies are able to step in more quickly and are

able to undo a transactionif it is found to have an adverse impact on competition.

More importantly in some types oftransactions, such as these under consideration, which

involve partial acquisitions and valuations of intangible shares as opposed to tangible

goods, it might not always be evident when the notification requirement has been

triggered.

‘4 In our Act the sanction of divestiture is contemplated in section 60 of the Act, as qualified by the
provisions of section 60(2).
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This is why launching into a computation on the basis of the six-step methodology which

proceeds on the assumption that the contravention is a Chapter 2 type and withoutfirst

having regard to the factors in s59(3)(a) — namely the nature of the contravention - might

result in an inflexible and blunt instrument for sanctioning of different contraventions of the

Act, bearing in mind that in some, such as a failure to notify, regulators may have available

other remedies in addition to the mere imposition of an administrative penalty.

Put another way, when we have regard to the nature, duration, gravity and extent of the

contravention, as required by s59(3)(a) of the Act, the fact that this is a Chapter3, and not

a Chapter2 contravention mustbe givensignificant weight, so that a meaningful distinction

is drawn between the two types of contraventions.

In other words we mustfirst ask ourselves what type of contraventionthisis.If this is not

a cartel or abuse of dominance then wearealertedto the possibility that this contravention

would require a somewhatdifferent or even lesser sanction depending on the specific facts

of the matter. We then turn to consider aggravating or mitigating factors by having regard

to the remaining provisions of s59(3).

Turning to the facts of this case we enquire as to the natureof this contravention and note

thatit is a failure to notify and not a contravention of Chapter 2. We know from this that the

respondents were required to notify the transactions and would have been liable at the

very least for the prevailing filing fee of R100 000 pertransaction. We knowalsoat the

level of principle that an administrative penalty equal to filing fee would be tantamount

to under-deterrence simply because recalcitrant respondents, who might wish to harm

competition through pre-implementing mergers, could factor that into the cost of non-

compliance. At the same time in the language of the guidelines established by Aveng,

and having regard to the approachin other jurisdictions, the prevailing filing fee for an

intermediate or large merger provides us with a rational “base” or a “minimum floor” from

which to compute an appropriate penalty.

Wecan then turn to consider whether there are any aggravating or mitigating factors by

having regard to the other factorslisted in 59(3). If there are aggravating factors we would

increase the amount appropriately bearing in mind the upperlimit of 10% of turnoverin

§9(2)). If there are any mitigating factors we reduce the fine by these if appropriate and

then finally we assess whether the fine falls below the upper limit of 10% of the

respondent's turnover.If it does not there is no need for us to make any adjustments. If it
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does we reduce the fine to the upper limit. This step approach is not to be applied

mechanically or in a formulaic manner but with due regard to the factors in 59(3) overall.

Turning to the facts at hand, we see that the two transactions involved a changein control

without giving rise to any competitive harm. This was not a case of competitors seeking

to avoid the scrutiny of the regulator but instead involved contraventions of a technical

nature. Moreoverthe contravention wasof relative short duration. However we view this

as a neutral factor. Had the transaction resulted in some adverse impact on competition

or the public interest that might have been viewed as an aggravating factor.

With regard to the degree of co-operation of the Commission, the respondentsrelied on

the fact that they self-reported as a mitigating factor. While we acceptthat the respondents

did indeed self-report, the delay in bringing this matter to the attention of the Commission

wasnot adequately explained. The respondents became awareof the notification issue as

early as July 2013 but only approached the Commission in September 2014. We would

have expected them to approach the Commission post haste after obtaining confirmation

from their attorneys that the transactions required notification. Instead they delayed for

more than 14 months. This is regarded as an aggravating factor.

The respondents further rely on the fact that they de-implemented the transactions as a

mitigating factor but we do not seeit as such. The Dickerson transaction was undoneprior

to the approach to the Commission and the Deican transaction during the course of

negotiations with the Commission. Not only did the respondents fail to notify the

Commissionof their transactions, once being made awareoftheir infraction, they took the

law into their own hands without consulting the Commission, which at the very least we

would have expected them to do. The Commission argued that respondents ought to be

deterred from taking the law into their own handsas a matterof principle. While we accept

that the two transactions in casu did not have any competition effects, we agree with the

Commission that the respondents’ conduct of de-implementing the transaction without

consulting the Commission beforehand suggests a cavalier attitude and is regarded as an

aggravating factor. Had this been a merger of competitors with possible anti-competitive

consequences such conduct, namely, the acquisition of a degree of control by a competitor

for a period of time which enabled the acquirer to veto material decisionsof its competitor,

would certainly be viewed by us with a high degree of suspicion as having some kind of

anti-competitive motive and an attempt by the acquiring firm to shield the consequences

thereof from interrogation by the Commission. Furthermore, as pointed out by the

Commission, the respondents effectively rendered unavailable the remedy of divestiture

that would otherwise have been available to the Tribunal.

10



43.

45.

It was argued that the failure to notify was a bona fide mistake and that this should be

regarded in mitigation. While the respondents accept that there was some degree of

negligence on their part and that these reasons maybe inadequate, they reiterated that

this was not mala fide.'* We acceptthat the respondents were not mala fide. However we

bear in mind that Dickerson is an investment holding company andits business in the

normal courseis the acquisition and disposal of shares in investment companies. Hence

we would expect Dickerson and the other respondents to be morealive to the notification

requirements under the Competition Act precisely because their ordinary business

involves the acquisition and disposal of shares in other companies. More so the

expectation when we have regard to the fact that in the Deican transaction, Deican

acquired 30% of the issued share capital in New Seasons, which from a companylaw,let

alone competition law, perspective oughtto have alerted Deican that negative control had

been acquired. Similarly in the Dickerson transaction, Dickerson acquired more shares so

as to hold 28%'* in Nodus and thereby acquiring negative control. This was not a case in

which the acquirer was uncertain aboutthe effective level of shareholding it was acquiring

due to any number of complex share capital arrangements. In light of this the explanation

provided by the respondents for the subsequent de-implementation, namely that

Dickerson did not intend to have any degree of control and somehow the acquisition of

control was an error is unconvincing. The acquisition of 30% and 28% respectively in the

two transactions were deliberate actions. Nor was this a case in which the acquiring firm

had acted on the incorrect advice of experts that notification was not required. In light of

these facts the respondents’ failure to notify certainly suggests to us a high degree of

negligence,at the very least on the part of Dickerson who wasthe acquirer of control in

both transactions.

. With respect to the market circumstances, they submitted that no competition issues arose

out of the transactions. We accept this as a neutral factor as discussed above.

In terms of profit derived, the respondents submitted that given that there had been no

competition effects or public interest effects,it could be inferred that the transaction would

have been approved. As such, any profit derived by the respondents would have been

obtained irrespective. This reasoning diverts the focus away from the real issue. The test

here is not the likelihood of whether or not the Commission would have approved the

merger but whether the respondents derived profits from a contravention of the Act, which

‘S Transcript 18 March 2016, page 56-59
'6 Whichis higher than the 25%threshold for negative control provided for at company law

11
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profits they were not entitled to unless they had obtained prior approval from the

Commission. The fact that the respondents profited from a transaction concluded in

contravention of the Act is seen as an aggravating factor. However the respondents

argued that the level of profit derived from these transactions were in the nature of

dividends. In the Deican transaction, the respondents argued that dividends were only

recorded for Deican. In the Dickerson transaction, the respondents argued that while

Dickerson received dividends in the 2015 financial year, Nodus did not. The Commission

did not lead any evidence or submissions to the contrary and we wereleft to accept the

tespondents’ averments.

Finally, it should be noted that while the respondents have not been found to have

contravened the Act previously, it is to be taken into account that not one but two

transactions had been implemented by the respondents in succession without any thought

being givento the provisions of the Competition Act.

On balance wefind that there are five aggravating factors, namely a degree of negligence

on the part of the respondents, an undue and unexplained delay in approaching the

Commission once the notification requirements had been confirmed, undoing the merger

and taking the law into their own hands without providing the Commission an opportunity

to assessthe effects thereof, implementing two transactions involving acquisition of some

degree of control, and profit that was derived from the unlawful prior implementation of the

transactions. Howevergiven that the notification requirement wastriggered by Dickerson’s

acquisition in both transactions, and that it was Dickerson who sought to undo the merger,

thereby excluding the Commission’s jurisdiction, we find it to be more culpable than the

other respondents. We accept in mitigation that the respondents did indeed report the

failure to notify voluntarily, they have not been found to have contravened the Act

previously and that the contravention wasfor a relatively short duration.

Each respondentis fined R100 000 for failing to notify their transactions (as a floor or

base). —

48.1. Dickersonis fined an additional R150 000; and

48.2. New Seasons, Deican and Nodusare each fined an additional R50 000.

The total amountof the penalty is R700 000, allocated as follows:

49.1. Dickerson - R250 000.00

12
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55.

49.2. Deican — R150 000.00

49.3. New Seasons -R150 000.00.

49.4. Nodus — R150 000.00

Now weturn to examine whether the amountof the penalty for each respondent exceeds

10% of the turnoverof that firm. We have attached as Annexure A hereto reflecting the

total turnoverof the parties as calculated by the respondentsfor the financial year 2015.

Wenotethat the respondents have soughtto excludeitemslisted as “Fair value movement

on investment” from the computation of total income. Given that the ordinary business of

the respondentsis the acquisition and sale of shares (as investments) in other companies,

in the ordinary course we would expect that the value derived from movements or

adjustmentsto be classified as turnover/incomeand not as a capital gain/loss and as such

ought to have been included in the computation of “turnover or income”. However not

much evidence was led on this issue and the Commission simply relied on the figures

presented by the respondentsin theline item “Total Income” as the turnovers of the firms

citing immaterial differences between their calculations.

In relation to Deican the respondents submitted that the total turnover/income for 2015 is

listed as [CONFIDENTIAL], 10% of which would amount to [CONFIDENTIAL] (rounded

off). The administrative penalty of R150 000.00 does not exceed [CONFIDENTIAL].

In relation to New Seasons the total turnover/income for 2015 is listed as

[CONFIDENTIAL], 10% of which amounts to [CONFIDENTIAL]. The administrative penalty

of R150 000.00 does not exceed [CONFIDENTIAL].

In relation to Dickerson the total turnover/income for 2015 is listed as [CONFIDENTIAL],

10% of which amounts to [CONFIDENTIAL]. The administrative penalty of R250 000.00

does not exceed [CONFIDENTIAL].

In relation to Nodusthe total turnover/incomefor 2015 is listed as [CONFIDENTIAL] 10%

of which would amount to [CONFIDENTIAL]. The administrative penalty of R150 000.00

does not exceed [CONFIDENTIAL].

Order

56. In light of the above, wefind the respondents have contravened Section 13(A)(1) through

non-notification and 13(A)(3) by implementing the merger without the necessary

notification, and are liable for the payment of an administrativefine.

13



57. In respect of the first referral in case number FTN151Aug15 Deican Investments (Pty) Ltd

and New SeasonsInvestments Holdings (Pty) Ltd are each fined an amount of R150

000.00 (one hundred andfifty thousand rands), on the basis thatif one of them pays the

amount of R300 000.00,the other shall be absolved.

58. In respect of the second referral in case number FTN127Aug15, Dickerson Investments

(Pty) Ltd is fined an amount of R250 000.00 (two hundred and fifty thousand rands) and

Nodus Equity (Pty) Ltd the amount of R150 000.00 (one hundred andfifty thousand rands)

onthe basis thatif one of them pays the amount of R400 000.00 the otheris absolved.

59. The penalties must be paid to the Commission within 20 business daysof this order.

ie, 03 June 2016

Ms Yasmin Carrim DATE

Mr Norman Manoim andProf Imraan Valodia concurring

Tribunal Researcher: Karissa Moothoo Padayachie

For the Commission: Layne Quilliam

For the Respondents: Lwandile Sisilana together with Faye Hoaton instructions

from Cliffe Dekker and Hofmeyr.
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